MveHem
Poccuiickon ®epepauuu

NMOCTAHOBJIEHUE

KOHCTUTYLMOHHOIO CYQA POCCUANCKOW ®EQEPALIUA

no Aeny o NpoBepKke KOHCTUTYLIMOHHOCTK ab3aua BocbMoro nyHkta 1 craten 20 ®egepanbHoro 3akoHa "O
HecoCcToATeNbHOCTM (DaHKPOTCTBE)" B CBA3M C Xanobon rpaxxgaHvHa A.l.MexeHueBa

ropog Mocksa 19 nekabpsa 2005 roga

KoHcTuTyumoHHbii Cya Poccuinckon ®Peaepaumm B coctaBe npeacepatenscteytowero K0.0.PyakuHa,
cyoen H.C.bonpaps, N A.lN'amknesa, A.J1.KoHoHoBa, J1.0.KpacaBuukoson, C.l.MaepuHa, B.I.CTpeko3oBa,
b.C.063eeBa, B.I.Apocnasuesa,

C yyactmem rpaxgaHuHa A.l.MexeHueBa, npeactasuTens [ocygapctBeHHon [ymbl - genyrtaTa
B.C.NMneckayeBckoro, npeactasutens Coseta  degepaumm -  [OKTOpa  lOpUOMYECKMX  Hayk
E.B.BuHorpapgoson, nonHomoudHoro npeactaButena  [pesumgeHta  Poccwuiickon  depepaumm B
KoHctutyumoHHom Cyge Poccuiickon ®epepauun M.B.KpoTosa,

pykoBoAcTBysCb cTaTben 125 (yactb 4) KoHctuTyuum Poccuinckon Pegepauummn, nyHKTOM 3 4actu
NnepBon, YacTAMKN TPETbEN U YETBEPTON CTaTbM 3, NYHKTOM 3 YacTu BTOPOM CcTaTbk 22, ctatbsamn 36, 74, 86,
96, 97 un 99 ®epepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHom Cyae Poccuiickon
depepauyun”,

paccMoTpern B OTKPbITOM 3acefaHuu Aefno O NpoBepKe KOHCTUTYLMOHHOCTU ab3ala BOCbMOro nyHKTa
1 ctaTbmn 20 PepepansHoro 3akoHa "O HecocToAaTenbHOCTM (6aHKpoTCTBE)".

lMoBogomM K paccMOTpeHMIO Aena ssunack Xanoba rpaxgaHuHa A..MexeHueBa Ha HapylleHue ero
KOHCTUTYLMOHHbIX NpaB ab3auem BocbMbiM NyHKTa 1 ctatbn 20 ®egepansHOro 3akoHa ot 26 oktabpsa 2002
roga "O HecoctoaTenbHoctn (GaHkpotcTBe)'. OcCHOBaHMEM K pacCMOTPEHWM0 dena  sBuniach
oBHapyXuBLUIAsCA HeonpeneneHHOCTb B BOMPOCE O TOM, COOTBETCTBYET NU coAepxalleecs B HeMm
3akoHomnonoxeHne KoHcTuTtyumm Poccuiickon deaepaumm.

3acnywaB coobuieHne cygpbu-goknagdvka A.lampkveBa, 0ObACHEHMA NpeacTaBUTENEN CTOPOH,
3akniodeHve akcnepTa - OKTopa topuandeckmx Hayk B.C.benbix, MHeHMsi cneuuanucToB - KaHaAMOAaToB
topuandeckmx Hayk C.A.deHncoBa n 3.B.TananvHon, BbICTYNMNEeHUs npurnalleHHblXx B 3acefdaHue
nonHomoyHoro npeacraesutensa [lpasutensctBa Poccuiickon ®epepauun B KoHcTuTyumoHHom Cyae
Poccuiickon ®epepaumn M.HO.baplieBckoro, a Takke npeacrtaButenent: oT Beiclero ApbutpaxHoro Cyga
Poccuiickon ®egepaunm - cyabmn Beicluero ApbutpaxHoro Cyga Poccunckon ®egepaumm C.B.Capbawa, ot
leHepanbHOro npokypopa Poccuiickon Pepepaumm - T.M.ABpamoBor, oT MwuHUCTEpCTBaA HOCTULUN
Poccuinckon ®epepaummn - M.®.Ucmaunosa, oTr MwunuctepctBa ¢uHaHcoB Poccunickon Pepepauuu -
3.M.Ynbbaweson, ot MuHucTEpcTBa 3KOHOMUYECKOro pa3BuTUSA M ToproBnu Poccuiickon depepaumm -
O.B.CkpununyHukoBa, oOT Poccuickoro cok3a camMoperynupyembiX — OpraHusaumn  apbutpakHbix
ynpaensawowmx - A.B.KOxHuHa, wuccnepoBaB npeAcTaBreHHble [OOKYMEHTbl W WHblE Marepuansl,
KoHcTuTyumoHHbIi Cya Poccuinckon ®enepavinm

YCTaHOBWI:
1. Ctatbsa 2 ®egepanbHoro 3akoHa "O HecocToATensHocTK (baHKpoTCTBE)", coaepKallas OCHOBHbIE

MOHATMS, WUcnonb3yemble AN Uenein aaHHoro degepanbHOro 3akoHa, onpedensieT apBUTPaXkHOro
ynpaensiowero  (BPeMEHHOro  YMpaBrisiloWEro,  aAMUHUCTPATMBHOIO  YNpaBnsiioLLero,  BHELIHEero
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YMPaBnsOWEro WM KOHKYPCHOTO  yMpaBmfsilOWEro) Kak rpaxgaHvHa Poccwuiickonn  ®epepauun,
YyTBEPXXAAEeMOro apbuTtpaxkHbIM CygoM ANis MpoBedeHus npoueayp 0aHKpOTCTBa U OCYLLECTBIEHUS WHbIX
YCTaHOBMEHHbIX AaHHbIM PefepanbHbiM  3aKOHOM MOSIHOMOYMA U SBMISIIOLLErOCsH YNeHOM OAHOW 13
caMoperynMpyeMbix opraHusaumnn apouTpaxHbix ynpasnsowmx (ab3ay gsaguatbii).

UneHCTBO B camMoperynvpyemMon opraHu3auum apbutpakHbix ynpasnswowmx nyHkT 1 ctaten 20
depepanbHoro 3akoHa "O HecoctosaTenbHOCTU (BGaHKpOTCTBE)" HasbiBaeT B 4ucne TpeboBaHui,
npeabaBnsAeMbIX K NMLy, Ha KOTOPOro MOryT GbiTb BO3MOXEHbI MOMTHOMOYNA apOUTpaXKHOro yrnpaBnsaioLLero
(ab3au Bocbmon). HecooTBeTcTBME ykaszaHHOMY TpeboBaHMIO, a Takke HecobnogeHue YCTaHOBEHHOro
ctatbsMn 15 n 45 HasBaHHoro ®efepanbHOro 3akoHa nopsaka oTbopa kaHauaaTypbl Ans YTBEPXOeHUsa B
OOIMKHOCTU apOuTpaxHOro ynpasnswoLwero nocnyxunu gns ApbutpaxHoro cyga benropoackon obnactu
OCHOBaHMEM OTKa3a B yOOBNETBOpPeHUM 3asiBneHusa rpaxaaHuHa A.l.MexeHueBa o6 yTBepxaeHUM ero B
OOJMPKHOCTU KOHKypcHoro ynpaensowero OOO "lMnogooBoLlkoHcepB" (onpegeneHue ot 17 centsops 2004
roga).

Co ccbinkon Ha Ty xe ctatbto 20 PepepanbHoro 3akoHa "O HecocTosiTenbHOCTU (GaHKpoTcTBE)"
ynpaenenne MuHuctepcTBa toctuuum Poccuiickon ®epepaunm no benropoackor obnactu u ynpasreHue
MuHuctepctBa Poccuiickon Pepepauum no Hamoram u cbopam no benropogckor obnactu, Kyaa
A.l MexeHueB obpartunca c 3asBneHMaAMn O NpPeaoCTaBleHUn eMy BO3MOXHOCTM 3aHMMaTbCs CBOEN
npodeccnoHanbHON AesATeNbHOCTbI0 6e3 BCTYNNEeHUs B CaMOperynmpyemyro opraHnsaumio apbuTpaxHbIX
yNpaBnsiowWmX, pPasbaCHUMKM, YTO YMEHCTBO B  CaMOperynupyeMon opraHuvsauum  apbuTpaxHbiX
ynpaBnsooLwWmX, 3aperucTpupoBaHHon B peectpe MwuHuctepcTtBa toctuumm  Poccuinckon ®depepauunu,
OTHOCUTCSA K YMCMY OCHOBHbIX TpeboBaHwuW, npeabsaBnseMbiX K apbuTpaxHOMy ynpasnsoowemy, M 4To
HanoroBbIM OpraHaM MpPeAnucaHo MNpu BbISIBIIEHUM CIydaeB MCMOJIHEHUS 00SA3aHHOCTEN apOUTPaKHbIX
yNpaBnswwWmx nMuaMu, He SBMSOWMMUCA YfeHaMU TakoW OpraHusauun, MNpUHUMaTtb Mepbl MO UX
OTCTPaHEHMIO OT UCMOSTHEHNS COOTBETCTBYHOLLMX 00A3aHHOCTEN.

B cBoein xanobe B KoHcTuTyumoHHblh Cyg Poccuiickon ®epepaunn rpaxagaHumH A.l.MexeHueB
yKkasblBaeT, 4YTO MOPSAOK oTOopa kaHaAudaTyp pAns  yTBepXAeHus B [OJPKHOCTM  apOuTpaxkHoro
ynpasnsawLiero, npeanonarawwmi ob6s3aTenbHOCTb  YNEHCTBA B CaMOperynupyemon  opraHusauuun
apbutpakHbiX ynpaBnsoLwmX, O3Ha4YaeT Ang nuu, He XenawLnx BCTynaTb B TaKyl0 OpraHu3aumio, 3anpeT Ha
ocyulecTBrneHme npodeccuoHanbHoOnM OeaTensHocTU. 1o MHeHuo 3asButensi, ab3ay BOCbMOW NyHkTa 1
ctatbn 20 PegepanbHoro 3akoHa "O HecocToATENBHOCTM (BaHKPOTCTBE)", 3aKpennsLwun aTo TpeboaHue,
npoTtusopeunt crtatbe 30 KoHctutyumm Poccuiickon degepaumm, B CUY KOTOPOW HUKTO HE MOXET ObiTb
MPUHYXXOEH K BCTYMMEHUO B Kakoe-nnbo obbeanHeHne nnm npebbiBaHnIo B HEM.

CornacHo 4yacTam BTOpOM W TpeTben cTatb 74 depepanbHOro KOHCTUTYLMOHHOro 3akoHa "O
KoHcTuTyumoHHom Cyae Poccuinckon ®depepaunmn” KoHctutyumoHHbin Cypn  Poccuitckon depepauumum
NPMHUMAaET peLleHve Mo Oeny, OueHuBas kak OyKkBamnbHbIA CMbICT PacCMaTpuBaemMoro HOPMaTUBHOMO
NOMNoOXeHWsi, Tak U CMbICI, NpUAaBaeMbl eMy CNOXUBLUENCA MpaBONpPUMEHUTENbHOW NPaKTUKOW, a Takke
MUCXoas M3 ero Mecta B CUCTEME HOPM, U BbIHOCUT MOCTaHOBMEHWE TOMbKO NO NpeaMeTy, ykasaHHOMY B
obpalleHnn, 1 Nub B OTHOLLEHMM TOW YacTW akTa, KOHCTUTYLMOHHOCTb KOTOPOW MOABEpraeT COMHEHUIO
3asgBuTenb; npu atom KoHctutyumoHHbin Cyn Poccuiickon ®Pepepaumy He CBsi3aH OCHOBaHUAMU U
[0oBOAaMU, N3MNOXEHHbIMM B obpalLeHuu.

Takum o6pa3om, NpegMeTOM pacCMOTPEHMSI MO HacTosiwemMy [feny SBMsSeTcss HOpMaTMBHOE
nonoxeHwe, copepxaweeca B ab3aue BocbMOM nyHkta 1 ctatem 20 ®PepepanbHoro 3akoHa "O
HecoCcToATENbHOCTM (6aHKPOTCTBE)", KOTOPOE B CUCTEMHOW CBS3N C APYrMMMU HOPMATMBHBLIMUW MOMNOXEHUSMU
OaHHoro ®epeparnbHOro 3akoHa YyCTaHaBNMBaeT B KayecTBe YCIOBUS YTBEPXKOEHUS B [OJDKHOCTU
apObuTpaxxHOro ynpaBnSALWEro MO peLleHutio apbuTpaxHoro cyga o0s3aHHOCTbL kaHaugata Ha 3Ty
OOIMKHOCTb ObITb YEHOM OZHOWN U3 CaMoperynmpyemMbix OpraHm3aumnin apouTpaxHbIX YNpaBnsowmx.

2. KoHctuTyumsa Poccuiickon deaepanmm, npososrnawas Poccunckyro Pegepaumto eMoKpaTUIecKum
npaBoBbIM rocyaapcTBOM (ctaTbst 1, yacTb 1), B KOTOPOM TrapaHTUpPYHOTCS CBOOOAA SKOHOMMUYECKOMN
OEATenbHOCTU M NoAadepXKa KOHKypeHuumn (ctatbss 8, 4vacTte 1), B pas3BUTME [OaAHHBIX MOJIOXKEHWUMN,
OTHOCSILLMXCS K OCHOBaM KOHCTUTYLIMOHHOIO cTposi Poccuickon ®egepauun, yTeepxaaeT NpaBo KaKgoro Ha
cBobogHOE MCMonb3oBaHME CBOWMX CMOCOBHOCTENM M uMyLLeCcTBa Ans NpeanpuHUMaTenbCKOW U MHOW He
3anpeLLeHHON 3aKOHOM 3KOHOMMUYECKOW OEeATENbHOCTM U He OO0MycKaeT OCYLEeCTBIEHME 3KOHOMWUYECKON
OeaTenbHOCTU, HanpaBfeHHOW Ha MOHOMONM3auuio 1 HeAo0BPOCOBECTHYIO KOHKYPEHUUIO (CTaTbd 34).

OT0 06Aa3bIBaET rocyaapcTBo, No cMmbicny cratbn 45 (Yactb 1) KoHcTutyumm Poccuiickon ®epepavumm
BO B3aMMOCBSA3M C ee cTaTbsMu 2, 17 1 18, co3gaBatb Hanbonee GnaronpusaTHble YCNOBUSA ANS PbIHOYHOW
9KOHOMWKU KaK MyTemM HEenocpeacTBEHHO-PErynupyloLwwero rocygapCTBeHHOro BO3AEWCTBUS, Tak U Yepes
CTUMynMpoBaHMe  CcBOOOOHOM  OKOHOMUYECKOW  AeATeNbHOCTM,  OCHOBaHHOM  Ha  NpuHUMNax
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camoopraHusauuu, 6anaHca 4acTHbIX W MNyBNMYHBIX WMHTEPECOB, KOPMNOPaTUBHOIO B3aMMOAEWNCTBUSA U
COTpyAHMYECTBa, B LensiXx BbipaboTkM OTBevawlen uHTepecaM WU NOTpebHocTAM  obulecTBa
rocy4apCTBEHHON 9KOHOMMWYECKOW MOSMMTUMKM, B YacTHOCTM B cdpepe (HOUHAHCOBOrO 0O340POBMEHUSA U
GaHkpoTCTBa.

depepanbHbIi 3akoHOAATENb, B COOTBETCTBUM CO cTaTber 71 (nyHkTbl "a", "B", "X") KoHcTuTyumm
Poccuiickon ®depepaumn yctaHaBnuBasi NpaBoOBble OCHOBbl €AMHOINO pPblHKA W OCYLLUECTBASA Mpu 3TOM
perynupoBaHve 1 3awuTy npaB wm cBobon, npexae BCEro SKOHOMUYECKMX, AOns  3awmTbl  00LmMX
(obLLEeCTBEHHbIX) MHTEPECOB BNpaBe MPUMEHUTb MNyBNUYHO-NPaBOBOM TWUM PErynmpoBaHUs PbIHOYHBLIX
OTHOLLIEHMI, KOTOpOE - B CUNY B3aUMOLEMWCTBUS 4aCTHOMPAaBOBLIX M MYyONUYHO-NPABOBLIX WHTEPECOB -
npeanonaraeT B TO Xe BpeMsi coveTaHne 4aCTHONPaBOBbIX U NyGMMYHO-NPaBOBLIX 3NeMeHTOoB. [pn 3ToM
OH, pacnonarasi WMpoOKon csBoboaon YCMOTpeHWst B BbibOpe NpaBOBbIX CPeacTB, BMECTe C TEM CBsA3aH
KOHCTUTYLIMOHHO-NPaBOBbLIMW Mpegenammn Ncnornb3oBaHms NybnnyHo-npaBoBbIX Havan (ctatbu 7 1 8; ctaThs
55, yactn 2 n 3, KoHctutyumm Poccuiickon deagepaumn).

OfHVM M3 TakMxX CPeAcTB, HaMpaBMEHHbIX Ha 3alMTY KakK YacTHbIX, Tak U NybrnuMyHbIX MHTEPecoB,
ABnseTcsa MHCTUTYT BGaHkpoTcTBa. B pamkax ero npaBoBOW perriameHTauum C y4eTOM KOHCTUTYLIMOHHbIX
MPUHLMMNOB COpPa3MepHOCTM rocydapCTBEHHOro BMeluaTenbcTBa B NpaBa WM cBoboabl rpaxaaH, banaHca
YacTHbIX M NYBNUYHBLIX UHTEpecoB bedeparnbHbl 3aKoHoAATeNb BrpaBe HadenuTb PSAOM MyBnMYHbIX
HOPMOTBOPYECKUX,  MCMNOMHUTENBHO-PAcNoOPSANTENbHbIX,  KOHTPOMbHbLIX  MOMTHOMOYUA  aBTOHOMHbIE
nybnunyHo-npaBoBble CYObEKTbl - Ccamoperynupyemble OpraHuM3aumm apbutpadkHbiX  ynpaBnsitoLmX,
Npu3BaHHble BbINOMHATE B 3TOM cdepe OBLECTBEHHbLIX OTHOLWEHUA (PyHKUUM CamMOperynmpoBaHns B
nHTEepecax obLecTsa, KpeauTopoB 1 AOIMKHUKOB.

3akoHogaTenbHOE  perynupoBaHue, HanpaBfieHHoe Ha obecrneyeHWe  CamMOCTOATENbHOCTU
apbuTpaxHbIX ynpaBnsoowmx B BblpaboTke NpaBui U HOPM CBOEW KOPMOpaTMBHOW OpraHu3auun, KOHTPOIb
3a X cobMoaeHNEM, a TakKe Ha rapaHTMpPOBaHUE KOMNMEKTUBHbBIX hOPM 3aLmTbl COOCTBEHHbBIX UHTEPECOB,
ABMNSIETCA KOHKPETU3aLMen B3aMMOCBS3aHHbIX NonoxeHun ctaten 32 (Yactb 1), 34 (4actb 1) n 37 (4actb 1)
KoHcTuTyumm Poccuiickon ®egepaumm, Mo CMbICNY KOTOPbIX rpaxaaHe, 4el Tpya cBobodeH, Bnpase
npuHMMaTb HernocpeacTBEHHOE YyyacTue B YynpaBfneHWM genamu rocygapctesa, B TOM 4ucrne B
9KOHOMMYECKOW cdhepe, Ha Havanax camoopraHusauum, camoynpasreHus U camoperynupoBaHust. [Npu aTom
COOTBETCTBYHOLLAA [OEATEeNbHOCTb [paxgaH BO  BCAKOM  Crydae MOOKOHTPOSfibHA  rocyaapcTBy,
onpegensoowemy ncxoas n3 GanaHca KOHCTUTYLIMOHHO 3aluMlLiaeMblX LLEHHOCTEN MpaBOBblE OCHOBbI U
npoueaypbl €e OCYLUECTBMEHWS, C TeM 4TOObl WCKIIOUYNTb BO3MOXHOCTb HapylleHW MpaB Kak YeHoB
camoperynMpyembix opraHu3auui, Tak u Apyrux nuu,.

Takum 00pa3oM, KOHCTUTYLIMOHHBLIA MPUHLUMUM  OEeMOKpaTMYecKoro MpaBOBOrO rocygapctea W
rapaHTupyemass KoHctuTyumen Poccuiickon ®Pepepaumm cBoboga SKOHOMMYECKOW — OesATeNnbHOCTU
npeanonaralnT pasBuUTUE HeobXoOuMbIX ANs  CTaHOBMNEHWs  rpagaHckoro obuwiectBa  Havan
camoynpaBsrieHUss U aBTOHOMUM B SKOHOMUYECKOM cdepe, MNPOsIBIIEHUMEM Yero £BrsieTcsa cosjaHue
camoperynmpyembix opraHusauui, U, COOTBETCTBEHHO, - FOCYAapPCTBEHHYIO NOAAEPXKKY U CTUMYNMpPOBaHNe
rpaxaaHcKor akTMBHOCTU B JaHHOW cdpepe.

970, oOHaAKO, HEe O3HayaeT, YTO roCy[apCTBO OTKA3blBAETCA Kak OT CBOEro KOHCTUTYLMOHHOMO
MOSMIHOMOYMS MO YCTAHOBJNIEHWMIO MNPABOBbIX OCHOB €4WHOrO pblHKA, OCOBEHHO B TeX cryyasx, korga
npeacraBuMTeNn TOM UM MHOM npodpeccnn HagensawTca NybnnyHoO-NpaBoBbIMK (PyHKUMAMMK, @ 0bpasyemMble
UMW caMoperynupyemble opraHusauum - npaBoM paspabaTbiBaTb M YCTaHaBnuBaTb obOsA3aTenbHble ANA
CBOUX 4feHOB MpaBurna npodecCuoHanbHOW AEeATEeNbHOCTW, Tak U OT KOHCTUTYLIMOHHOIO MOSTHOMOYUS
BNUSATb Ha cofepXaHue npaBOBbIX HOPM, MNPUHMMAEMbIX CamoperynupyemMbiMyM OpraHusauusmu,
nocpencTBoM cyaebHOro HOPMOKOHTPONSA, a Takke MHbIM 0bpa3om (cTaTtbsl 46, YacTb 1; ctatbsa 120, YacTb
2; ctatba 129, yactb 5, KoHcTuTyumm Poccuickon denepaumn).

3. Kak ykasan KoHctutyumoHnHbein Cyn Poccuickon ®egepauun B MoctaHoBneHun ot 22 mniona 2002
roga Ne 14-I1 no geny o npoBepke KOHCTUTYLMOHHOCTM psaa nonoxeHun depepanbHoro 3akoHa "O
PecTpyKTypM3auum KpeauTHbIX opraHusaummn”, nyHktoB 5 u 6 crtatem 120 PegepanbHoro 3akoHa "O
HecocToATenbHOCTM (GaHKpoTCTBE)", Mpoueaypbl 0aHKPOTCTBA HOCAT MyGNUMYHO-NPaABOBON XapakTep, OHWU
npegnonaralnT MNPUHYXAEHWE MEHbLUMHCTBA KpeauTopoB OOMbLIMHCTBOM, a MOTOMY, BCNeacTBue
HEBO3MOXHOCTN BbIpAabOTKM €AMHOr0 MHEHWs MHbIM OOpa3oMm, BONS CTOPOH hopMupyeTcs No Apyrum,
OTNIMYHBIM OT WCKOBOrO MpPOM3BOACTBA, MpuHUMNam. B cuny pasnuuHblX, 3a4acTylo guameTpanbHO
NPOTUBOMOMOXHbLIX WHTEPECOB fuL, Yy4acTByOWMX B fAerne o 6aHKpoTCTBe, 3akoHodaTernb [OSDKeH
rapaHTMpoBaTb 6anaHc nx Npas U 3aKOHHBLIX MHTEPECOB, 4YTO, COBCTBEHHO, N ABMSETCS Ny6NMYHO-NPaBoBON
Lenblo MHCTUTYTa BaHKpoTCTBA.

[ocTmwkeHne aTon Ny6rMYHO-NPaBOBON Leny Npu3BaH obecnednBaTb apOUTPaXKHbIA YNpaBnsAoLWMA,
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yTBEPXOAEMbIN apbuTpakHbiM CygoM B MOpsiike, YCTAHOBNEHHOM ctatben 45 depepanbHoro 3akoHa "O
HecocToATeNnbHOCTM  (OaHKpoTCcTBE)", M Ona  npoBedeHus npouenyp OaHKpOTCTBa Hagensembli
MOMTHOMOYMSIMW, KOTOpble B 3HAYUTENIbHOW CTEMEeHW HOCAT NyGnMYHO-NMPaBOBOW XapakTep: OH 00sA3aH
NPUMHUMAaTbL Mepbl MO 3alUTe UMYLLLECTBA AOMMKHMKA, aHann3mMpoBaTh (PMHAHCOBOE COCTOSIHME OOJDKHMKA U
T.0., AeNCTBYS JOOPOCOBECTHO N pa3yMHO B MHTEpecax OOMKHMKA, KpeaMTopoB 1 obwecTtBa (MyHKTbl 4 1 6
cTtaTbn 24). PeweHuss apbutpaxHOro ynpaBnswoLero SABMASOTCA 00A3aTenbHbIMW M BMAEKYT MpaBOBble
nocnencTtenAa AnA WMPOKOro Kpyra nnu.

My6nuyHo-nNpaBoBoM cTaTyCc apbuTpaxHbIX YynpaBnsawLwmx o0ycnoBnMBaeT MpaBoO 3akoHOoAaTens
npeabaABNATb K HUM cneumanbHble TpeboBaHus, kacatoLmecs B TOM YUCIE YNeHCTBa B NpodeCcCnoHanbHOM
06beavHeHnW, Ha KOTOPOe rocyaapcTBO Takke BO3naraeT OTBETCTBEHHOCTbL 3a obecneveHne npoBeaeHus
npoueayp 6aHKpoTCTBa Hagnexawmm obpasom.

3.1. B cuny nyHkta 2 crateM 19 depepanbHoro 3akoHa oT 8 sHBapa 1998 roga "O
HecocToATeNbHOCTM (BaHKpOTCTBE)" apOUTPaXKHbIN YNpaBnsoWMin 4EeNCTBOBAN Ha OCHOBaHUWU JIULEH3UW,
BblJABAaeMOW rocydapCTBEHHbIM opraHom Poccunckon Pepepaumm no pgenam o 6HaHKpoOTCTBE M
hbHaHCOBOMY O3[10POBMEHUIO; OT3bIB B YCTAHOBMEHHOM diedeparbHbiM 3aKOHOM MOPSAKE FMUEH3MK
apbuTpaxXHOro ynpaensoLWero B nepvos OCyLECTBEHUS UM MOSTHOMOYMI apbuTpaXKHOro ynpaBnstoLLEro
SBNANCA OCHOBaHMEM [fsl ero OTCTPaHeHus apOuTpaKHbIM CYLOM OT WUCMOJSIHEHWUS COOTBETCTBYIOLLMX
obs3aHHoOCTeN.

depepanbHeiM  3akoHOM oOT 8 asrycta 2001 roga "O nuueH3MpoBaHWM OTAENbHbLIX BUOOB
aearenbHocTn" HeobxoOMMOCTb  NUUEH3VMPOBAHUS  OEATENbHOCTU  apOUTpaXHbIX  YNpaBnsOWUX He
npeaycmatpuBaetcs. CooTBeTcTBEHHO, B ®PegepanbHOM 3akoHe OT 26 okTsabps 2002 rogpa "O
HecocToATENbHOCTM (OaHKpPOTCTBE)" nNWUEH3NpOBaHME Kak popma rocyaapCTBEHHOrO perynMpoBaHust
OeATENbHOCTU apOUTPaXKHbIX YNPaBsIOWMX 3aMEeHEHA Ha MHOW, anbTepHaATUBHbIA MexaHu3M obecnevyeHnst
CTaHOapToB NpodeccMoHanbHOM AeATENbHOCTM, Npeanonararlwmn obsa3aTenbHOCTb UX YNEHCTBa B O4HON
N3 camoperynupyembix OpraHv3aumi apbuTpakHbiX ynpaBnswowWwmMx. B Takon 3ameHe nposiBNseTcs
KOHCTUTYLIMOHHBINA NPUHLUM COPa3MepPHOCTU B NPaBOBOM PETryNMpoBaHMN 3KOHOMUYECKOWN AeATENBHOCTMY.

CosgaHve  camoperynupyemblX  OpraHudauui  apbuTpaxHbiX  YNpaBnsAloWUX  NpakTUyYecKu
O[HOBPEMEHHO C OTKA30M OT NIULEH3UPOBAHUS OEATENbHOCTN apOUTPaXKHbIX YNpaBRAsIoLWMX O3HAYaeT, vYTo
rocyapCTBO MepenoXuno Ha 3T OpraHM3aumm YacTb CBOMX, MyONMYHO-NPaBoBbIX, PYHKUUA. Takon nogxon
HanpsiMylo cBsidaH ¢ npooguMmon B Poccuiickon Pepepauum agMMHUCTPATMBHOW pedopMown, cpeau
NMPUOPUTETHBIX HamnpaBneHWn KOTOPOW, cornacHo Ykasy [NpesngeHta Poccuinckon ®egepauum ot 23 uons
2003 roga Ne 824 "O mepax no npoBedeHUo agMuHUCTpaTuMBHOW pedopmbl B 2003-2004 rogax”,
OorpaHM4yeHne  BMellaTenbCTBa  locygapcTBa B 3KOHOMUYECKYD — OEATENbHOCTb  CyOBEKTOB
npegnpvHUMaTenscTBa, B TOM Yucre npekpalieHne M3bbITOYHOrO rocy4apCTBEHHOIO pernaMeHTUpoOBaHus,
a TaKkke pasBUTME CUCTEMbI CaMOPETyNMPYEMbIX OpraHn3aLmnn B 061acT 3KOHOMUKMU.

3.2. Kak pesynbtat onpegeneHHon Moaudukaumm KOHTPOMNbHOW [AeATenbHOCTM rocygapctBa B
obnactm uHaHCOBOro 0300poBMeHnss U BHaHKPOTCTBA MOXET pacCMaTpuBaTbCA BO3MNOXEHWE Ha
camoperynmpyemble opraHusaumMm apOuTpaxHbIX YNpaBRsOWUX Takon (YHKUMKW, KaK KOHTpONMpoBaHuWe
npodeccnoHanbHoON OeAaTenbHOCTM CBOMX YIIEHOB B YacTu cobntogeHns TpebosaHui deaepanbHOro 3akoHa
"O HecocTosiTENbHOCTM (6aHKPOTCTBE)" M YCTAHOBIEHHBLIX CaMOPErynMpyeMon OpraHusaumen npaswu
npodeccnoHanbHoOn AeATenbHOCTM apbuTpaxHoro ynpaenstollero (ab3ay TpeTun nyHkTa 2 cratbu 22).

MybnnyHo-npaBoBass npupoga 3TOM  00s3aHHOCTM  MoATBepXgaeTcs TeM, 4TO MpaBuna
CaMOpErynMpyeMbIMU OpraHn3aLmsamMm aponTpaxHbIX yNpaBnsowmnx NPOBEPKU OEATENBHOCTU CBOMX YJIEHOB
pa3pabaTtbiBatoTCA HE CaMOPErynMpyeMbIMU OpraHM3aumnsiMm cCaMOCTOSATENBHO, @, COrMacHO MYHKTY 2 cTaTbh
29 ®depepanbHoro 3akoHa "O HecocTosiTenbHocTn (OaHkpoTcTBe)", [paBuTenscTBom Poccuickomn
®epepaumn (noctaHosneHve ot 25 moHa 2003 roga Ne 366 "O6 yrtBepxaeHwu [NpaBun npoBegeHus
camoperynmpyemon opraHmsanumen apoutpaxHbix ynpaBnsioWmMX NPOBEPKN AeATENbHOCTU CBOUX YrIEHOB").

Mo cmbicny ctaten 120 (vacTte 2) KoHctuTyuum Poccuickon ®Pegepaumun, eCTb pasnuuua Mexay
HOPMOTBOPYECKUMU MOMHOMOYMSMU TFOCYAAPCTBEHHbIX OPraHoB, MPVMHUMAKLWMX MO43aKOHHbIE aKTbl,
KOTOPbIMUW 3aTparnBaeTCs LWMPOKUIA KPYr CYyObEKTOB, M1 HOPMOTBOPYECKMMMW MOSTHOMOYUSIMU VMHBIX OPraHoB, B
OaHHOM  cry4yae - OpraHoB CamoperynvpyembiXx  OpraHusauun, ycTaHaBnuMBaKWLWMX nNpasuna
npodgeccunoHanbHon aestensHocTn. PefepanbHbii 3akoH "O HecocToATeNbHOCTU (BaHKpoOTCTBE)", B CBOKO
odepenpb, pasnuyaet obwme npasuna npodeccnoHansHoOn AeATenbHOCTU apOUTPaXHOro ynpasnstoLlero,
npaeuvna AeATenbHOCTU CaMOoperynmpyeMon opraHusaumy  apbutpaxHbiX ynpaBnsiolnx, KoTopble
yTBepxaatotca [pasutensctBoMm Poccuickon ®Pepepaumm (NyHKT 2 cTtaten 29), M Te npasuna
npodeccnoHanbHoON AeATenbHOCTU apOUTPaXHbIX yNpaBnstoWmX, KOTOpble SABNATCA 0ba3aTenbHbIMU Ans
BbIMOSIHEHNS TOMLKO YNleHaMy CaMOperynupyeMbiX OpraHusaumin apobuTpaxkHbIX yNpaBnsoLWmx 1 KoTopble B



5

cuny  npsAMOro  ykasaHusa  3akoHogaTenss  OOIDkHbl  pasdpabaTbiBaTbCa UM yCTaHaBnMBaTbCA
camMoperynmpyemMbiMn opraH13aLmsaMm caMoCTOSATENbHO (ab3au, BTOPOM NyHKTa 2 ctatbh 22).

Tak, [lNpaBuTenbctBoM Poccunckon Pepepaumm yTBepxaalTcsa obwme npaBuna OeaTenbHOCTU
apbuTpaxkHOro ynpaBnsLWEro, Kacarllnecs coaep)XaHuss U rnopsigka BedeHus peecTpa TpeboBaHuiA
KpeauMTopoB, MOArOTOBKW, OpraHM3auun u npoeedeHust cobpaHuii KpeauTopoB M KOMUTETOB KPeaUTOPOB,
NOArOTOBKN OTHETOB apbuTpakHbIX ynNpaBfsoWuMX, a Takke npaBuna OeATenbHOCTU CamMoperynupyemon
opraHmM3aumm OTHOCUTENbHO npoBedeHuMst (OUHAHCOBOrO aHanmsa, MNPOBEPKN HanMyus Mpu3HaKoB
(PUKTUBHOIO U nNpegHamMepeHHoro 6aHKpOTCTBa, NPOBEAEHMS NMPOBEPKU CaMOPErynupyemMon opraHu3auunen
NesATenbHOCTN CBOUX YIEHOB.

Hannune y camoperynupyembix opraHuMsauum apbuTpaxHbiX ynpasngawowmx obasaHHocTen
npeacTaBnaTb B PErynypylowui opraH U3MeHeHns, BHECEHHble B yupeauTerbHble JOKYMEHTbl, MpaBuna u
CTaHAApTbl AEATENbHOCTU U OEeNOBON 3TUKM apbuTpaxHbIX YNpaBnsaloWMX, B LEnsx Mocneayolero mx
onybnvKoBaHus, MO 3anpocy PerynupyloLwwero opraHa nNpeacTaBnsaATb OT4YeTbl O npoueaypax 6aHKpoTCcTBa,
NPOBeAEHHbIX apOUTPaXHbIMW YNPaBASAIOWMMK, ABASIOWUMACA YfeHaMn [aHHOW camoperynMpyemomn
opraHmsaumm (nyHkT 3 ctatbum 22 ®PepepanbHoro 3akoHa "O HecocTosTenbHocTn (6aHkpoTcTBe)"),
CBMAETENbCTBYET O TOM, YTO OHM onpedeneHHbIM 06pa3oM MHTErpupoBaHbl B rOCYAapCTBEHHYIO CUCTEMY
HPUHaHCOBOro 0340POBIEHUS.

MoMMMO ykasaHHbIX NMyBNUYHO-NPaBOBbLIX (MYHKUWUA, KOTOPLIMU OBbLIMHO HE HagenslTCs CyObekTbl
rpaXgaHcKoro npaea, CaMOoperynupyemble opraHvM3aumMn apbuTpaxHbIX YNpaBnsioWUX BbIMOMHSAT Takyto
yHKUMIO, Kak obecnedeHne obLuero ans apbutpaxHbIX ynpaBnsoLmX MHTEpeca - 3alnTbl penyTaLuuoHHbIX
npaB, U B 3TUX LENsAX MPOTUBOAEWCTBYOT (DU3NYECKUM M OPUAMYECKAM nvuaMm, OUCKPEAUTUPYIOLLMM
npodeccuoHarnbHyl0 4YecTb W [OOCTOMHCTBO apbuTpaxHbiX YNpaBRsoWMX, a Takke [esATenbHOCTb
camoperynMpyemblX OpraHusaumi apbuTpaxHbiX ynpasBnalowWmMX. BbImonHAT oHM u gpyrve nybnuyHo-
npaBoBble yHKLMM: obpaLlatoTca B CyA 3a 3aLUMTOMN NpaB U 3aKOHHbIX MHTEPECOB CBOWMX YNEHOB, 3asBNA0T
B apbuTpaxHbIi cya xodaTtanctea 0O OTCTpaHeHWM OT yvacTus B Aene o 6aHKpOTCTBE CBOMX YNEHOB, B
aencTeusix (6e3mencTBun) KOTOPbIX YCTaHOBMEHbI HApYLUEHWS 3aKOHOAATeNbCTBa O HECOCTOSATENbHOCTU
(6ankpoTcTBE), ObBecneumBaldT UHMOPMALMOHHYIO OTKPLITOCTE CBOEW AeATenbHOCTM (MyHKT 3 ctaTtbn 21,
NyHKT 1 cTaTbn 22 deaepanbHOro 3akoHa "O HecocToATenbHOCTU (6aHkpoTCcTBE)").

B cuny Toro, 4to Ha camoperynupyemble OpraHusauun apouTpadkHbIX YNpaBRsioLWmMX BO3MOXEHbI
nybnunyHo-npaBoBble PYHKUMK, B UX OEATENbHOCTM Henpuemnem BbiTekaowmn ns ctaten 30 KoHcTutyumm
Poccuickon ®egepaunn npyHuun 4o6pOBONBHOCTH, XapakTepHbIN Ans o6beanHEeHNn, KOTopble CO3a4aroTCs
rpaxgaHamy UCKMIYMTENbHO Ha OCHOBE OBLLHOCTN MHTEPECOB.

3.3. CamoperynvpyemMble opraHusaumnm apbuTpaxHbiX YynpaBnswowmx obnagawT ABONCTBEHHON
NpaBOBOW NPUPOAON: C OOHOW CTOPOHbI, 3TO HEKOMMEPYECKME OpraHu3auumv, U pPerncTpupyroTcs OHW B
nopsiake, npegycMoTpeHHoM cTtatbent 3 defepanbHoro 3akoHa "O HekoMMepyeckux opraHmsaumsx”, ¢
OPYrol CTOPOHbl - C [JaTbl BKMAKYEHUS B €4WHbIA TOCYOApCTBEHHBIA PEEecTp CaMoperynupyembix
opraHm3aumi apbuTpaxHbIX YNpasnsoWMX OHWM npuobpeTaldT o0cobbi  Ny6NUYHO-NPaBOBOM CTaTyC
camoperynmpyemMon opraHmsaumm apbuTtpaxHblx ynpasnsowmx (NyHKT 1 ctaten 21 depepanbHOro 3akoHa
"O HecocToATeNbHOCTY (baHKpoTCcTBE)").

Kak crnegyet u3 ctatenm 21 n 22 depepanbHoro 3akoHa "O HecocToATenbHocTu (6aHkpoTcTBe),
caMoperynMpyemMble opraHm3aumm apouTpaxHbIX YNPaBNSIOWKX, XOTA OHU U BbINOSHSOT OYHKLUMIO 3aLUUThI
npaB M MHTEPECOB CBOMX YJIEHOB, CO3JalTCA ONSA perynupoBaHust 1 obecnedeHnst nNpodgeccnoHanbHoro
ocylllecTBMneHusa nx geaTtenbHocTn. B nyHkTe 2 ctatbn 251 Hanorosoro kogekca Poccuiickon ®enepauuu
npodeccunoHarnbHble 00beaMHEeHUsl, MNOCTPOEHHble Ha MpuHUUNE o006s3aTenbHOro 4YneHcTBa, MpPsIMO
HasbIBaOTCHA NyONUYHO-NPaBOBLIMU 06 bEOUHEHUAMN.

B MNMoctaHosneHun ot 19 masa 1998 roga Ne 15-I1 no geny o NnpoBepke KOHCTUTYLIMOHHOCTUN OTAENbHbLIX
nonoxeHwn craten 2, 12, 17, 24 n 34 OcHoB 3akoHogaTenbcTBa Poccuiickon depepaumm o HoTapmate
KoHnctutyumonHein Cyn Poccwuiickon ®epgepauumn npuwen K BbiBody, YTO HOpMa, YyCTaHaBnvBailoLas
obsa3aTenbHoOe YNEHCTBO 3aHUMAaloLUXCA YacTHOW MPaKkTUKOW HOTapuycoB B HOTapuanbHOW nanaTte B
KayecTBe YCrOBUSA 3aHATUA 3TOW npodeccuen, He 3aTparmBaeT HU KOHCTUTYLIMOHHBLIN NMPUHLMN paBEHCTBA,
HM KOHCTUTYLMOHHblE MpaBa Ha cBobogy oO0beauHeHWst U CBOOOAHLIM BbIOOP poga LeATEeNbHOCTU U
npogeccun (ctatem 19, 30 n 37 KoHctutyuum Poccunckon depepaumm), NOCKOMbKY rocyaapcTBO Bnpase
yCTaHaBnMBaTb ANS BCEX PadKAaH, XenawLwmx OCYLLEeCTBNATb NyOrnYHYy OeaTenbHOCTb, obs3aTenbHble
YCNOBUSA Ha3Ha4YeHUs Ha AOIMKHOCTb U NpebbiBaHMSA B AOIMKHOCTU.

Kak ykaszan KoHctutyumoHHein Cya Poccunckon ®epepauuun, KoHetutyums Poccunckon depepaumm
He 3anpewaeT rocygapcTBy nepedaBaTb  MOMHOMOYMS  WCMOSNHUTENbHBIX ~ OPraHoB  BriacTu
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HerocygapCTBEHHbIM OpraHM3auusM, y4acTBYIOLMM B BbIMOMHEHUN OTAENbHbIX (YHKUMI Ny6nnyHowm
BnacTu. o cmbicny ee ctaten 78 (4actn 2 u 3) n 132 (4acTb 2), Takasa nepegada BO3MOXHA Npu YCIIOBUW,
YTO 3TO He npoTuBopeunt KoHcTutyumm Poccninckon denepaumm n pegepanbHbiM 3akoHaMm. MIMEHHO B cuny
nybnunyHoro npegHasHa4YeHns HoTapuarnbHbIX NanaT A4nsg MX opraHu3aumm okasarncsd Henpvemrnem NpuHUUN
OOOpPOBOMBHOCTM, XapaKkTepHbl AN YNEeHCTBa B JApyrMx OObedMHEeHusIX, KOTopble co3fatoTcs
UCKINIOYNTENBHO Ha OCHOBE O0OWHOCTM UWHTepecoB rpaxgaH (ctatbss 30 KoHctutyumm Poccuiickon
depepaumm, ctatba 117 'K Poccurickon depepaunn, ctatbs 3 degepanbHoro 3akoHa "O6 o6LwecTBEHHbIX
ob6beanHeHnax").

[aHHasa npaBoBasa no3uuusa koppenupyeT BbiBogam EBponenckoro Cyda no npaBaM 4YenoBeka,
KOTOpbI B cBOoeM pelwleHun oT 3 anpena 2001 roga no Bompocy NpUEMNEMOCTU Xanobbl, NogaHHOW
O.B.PomaHoBckon npotme Poccunckon depepauun, ykasan, YTo HOTapuanbHble nanatbl - NpvHMMasi BO
BHMMaHue nonoxeHnss OCHOB 3akoHogaTenbCcTBa O HoTapmate oT 11 dweBpana 1993 roga wu
3aKoHOAATeNbHO 3aKpenfieHHble (PYHKUMM HOoTapuanbHbIX NanaTt - He MOryT paccMaTpyBaTbCs B KavyecTBe
06beavHeHnn B cMbicrie ctatbk 11 KoHBEHLMM O 3awuTe npaB YenoBeka M OCHOBHbIX cBoboA. Kak otmeTun
EBponerickun Cyg no npaBam 4ernoBeka, KOHBEHLWOHHbIE OpraHbl MocrefoBaTeNbHO He Mpu3HaBanu
NCMNONMHUTENbHO-PErYNSATUBHbIE  OpraHbl  NPOdECCUMOHarnbHbIX CTPYKTYp, CO34aBaeMblX nvuamMu Tak
HasblBaeMbIx CBOOOAHBLIX Npodieccuin, B KadecTBe accounauun (obbeguHeHun) B cMmbicne ctaten 11; uenb
3TUX NPEaYCMOTPEHHbIX 3aKOHOO4ATENBCTBOM OPraHOB - OCYLLECTBIIEHME KOHTPOSA U COOAENCTBME Pas3BUTUIO
npodeccnoHanbHON AesATEeNbHOCTU, NMPU 3TOM OHWU BbIMOMHSAT BaXHble MyBnMYHO-NpaBoBble DYHKUMM,
npecnegywowme Lenb 3awWntbl NpaB APYrux Nuy, M UX HEmnb3sa OTOXAECTBMATb C NpodecCuoHanbHbIMK
COH3aMM, HO OHU, TEM HE MEHEEe, MHTErPUPOBaHbI B rOCYAAPCTBEHHYIO CTPYKTYPY.

Hopma a6saua Bocbmoro nyHkta 1 crtaten 20 ®PepepanbHoro 3akoHa "O HeCOCTOATENbHOCTU
(baHkpoTCcTBE)",  3akpenndowass  0b0A3aTeNnbHOCTb  YNEeHCTBa  apOUTPaXkHbIX  YNpaBnsWNUX B
CaMOperynvpyeMon opraHv3aumm apOuTpaXHbIX YMNpaBMslOWKX, HE MOXEeT paccmaTpuBaTbCa Kak
ycTaHaBnMBatoLwas npotmopedawun ctatbe 37 (Yactb 1) KoHcTuTyumm Poccuiickon defepaumm 3anpeT Ha
npodeccuoHanbHyl0  OesATEeNbHOCTb, MOCKOMbKY  MNpegnoraraeTcs, Y10 B 00bedWHeHue  no
npodeccuoHanbHOMy MpPU3HaKy BCTyMalT rpaxdaHe, yxe wu3bpasBwue anss cebs COOTBETCTBYHOLLYIO
npodgeccuto.

ApOMTPaxXHbI yNpaBnsAlwLWNA yTBEPXKAAETCH B OOJMKHOCTM apbuTpaxHbiM cydoM. [ocyaapctso
BnpaBe ycTaHaBnmMBaTb OS89 BCEX rPaxaaH, XenawLnx oCyLWecTBASATbL NYGNMYHO-3Ha4YMMY0 AeATENbHOCTb
N 3aHATb OOMMKHOCTb apbutpaxkHoro ynpasnsiowero, obssatenbHble YCNoBuSA, B YacTHOCTU YCNoBue O
YNEeHCTBEe B CcaMoperynupyeMomn opraHusauuu. [loaTomy rpaxgaHuH, ecnv OH Bblbpan AeaTenbHOCTb
apbuTpaxkHOro ynpaBnsALero, AOMMKEH MOAYMHATLCA BCeM TpeboBaHMsAM, NpeabsBAseMblM K 3TON
OeATenbHOCTN 3aKOHOM.

3.4. Takum obpasom, camo no cebe 3akpenneHue denepanbHbIM 3aKoHOOATENEM B KavecTBe
HeobOXO4MMOro YCIOBMSI OCYLLECTBIEHUS [OEATENbHOCTU apOMTPaXXHOro yYMpaBnsiloWero YreHCTBO B
CaMOpEerynMpyeMon opraHusaumm apOuTpaXHbIX YNpaBrisiowmx, Ha KOTOPYK roCyAapcTBOM Bo3nararoTcs
COOTBETCTBYIOLLME MOMHOMOYUS, Kak HanpaBreHHoe Ha peanu3auuio uenen depepanbHoro 3akoHa "O
HecocTosATenbHocTK (6aHkpoTcTBE)", HE NpoTuBopeunt KoHcTutyuumn Poccuiickon ®epepaumu.

4. Hopma a63aua BocbMoro nyHkta 1 crtaten 20 depgepanbHoro 3akoHa "O HECOCTOATENbHOCTU
(6baHkpoTCcTBE)" HaxoguTcsi B OOLWIEN CUCTEME KOHCTUTYLIMOHHO-MPABOBOrO PErynMpoBaHusl, a noToMmy,
BbISIBIISAS HAMEPEHWE 3akoHoAaTenNs npu ee MNpUHATWMW, cnegyet UCXOAUTb M3 TOro, YTO KOHCTUTYLMOHHO-
npaBoOBble NPUHUUMBI U NpeanMcaHus NpeaonpenenstoT cogepXaHne oTpacneBbIX NPaBOBbIX HOPM.

CornacHo crtatbe 34 (4actb 2) KoHctutyuum Poccuiickon ®epepauum He aonyckaetcs
3KOHOMMYECKaa AeATeNbHOCTb, HanpaBfieHHasi Ha MOHOMOMM3aUUD U HEJOOPOCOBECTHYIO KOHKYPEHLMIO.
3akpennsas B ab3aue BocbMOM nyHkTa 1 cratbm 20 depepanbHoro 3akoHa "O HeCOCTOATENbHOCTM
(6aHkpoTCcTBE)" TPEOOBaHME 00 06A3aTENBLHOM YNEHCTBE B CAMOPEryNIMpyeMoin opraHusaumum apoutpaxHbix
yrpaensawwmx, denepanbHbli 3aKkoHoAATeNb UCXOAWMMA U3 TOro, YTO [JaHHAA HOpMa, Kak perynupyroLas
OEATEeNbHOCTb apOuTpaXHbIX YNpaBnsilOWNX, HaMNpaBieHHYD Ha obecnevyeHne 3aWMTbl WHTEPECOB
YY4aCTHMKOB [fgera o 0aHKpOTCTBE, B CUCTEMHOW CBSA3WM C HOopMamMu ab3aueB [BaguaToro u ABaguatb
ceabMoro crtatbM 2 Has3BaHHoro ®efepanbHOro 3akoHa He npegnonaraeT BO3MOXHOCTb OrpaHUYeHus Ha ee
OCHOBaHUM OOCTYyMNa rpaxaaH K OCYLLEeCTBIIEHUIO 3TOW AEATENbHOCTU U TEM CaMbIM €€ UCMOSIb30BaHne ans
3alWuUTbl OOHUX NUL, - YMEeHOB CaMOperynvpyemMon opraHmsaumm apbutpaxHbiX YnpaBnswoLlwmx oT
KOHKYPEHLUN CO CTOPOHbI APYrnX NuL, - XenawLwmx npnobpectu ctatyc apbutpaxHbix ynpaBnstoLwmx.

MonoxeHne 06 o6s3aTenbHOM YreHCTBE B CaMOPErynvpyeMoi opraHusauuy apbuTpaxHbiX
ynpaBnsoLWmMX 06yCcrnoBnnBaeT OTKPLITOCTb 3TUX OpraHu3auuin AN BCTYNNEHUS HOBbIX YNEHOB (Npu ToM,
YTO OHW COOTBETCTBYIOT TpeBOBaHUSIM 3aKOHa) U He JOMYyCKaeT BO3MOXHOCTb HEMOTUBUPOBAHHOIO OTKasa B
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NPUHATUKN B opraHm3auuio. Mpu 3Tom, ncxoasa ns tpedoBaHust ctatbh 34 (4acTb 2) KoHcTuTyummn Poccuinckon
denepaumn, camoperynupyemble opraHmsauum apbutpakHbiX YNpaBrsioWMX He BrApaBe YCTaHaBMMBaTb
Takve npaBwfa 4YreHCTBa, KOTOpble CMOCOOHbI MPUBECTM K HEOOMYLLEHWIO, OrpaHnyYeHnto n Tem bornee
YCTPaAHEHMWIO KOHKYPEHLUN.

5. ®epepanbHbii 3akoH "O HecocTosTenbHOCTU (DaHKpOTCTBE)' B KadecTBe 00sA3aTeNbHOrO
TpeboBaHua K apbuTpakHOMY ynpaBnsowemMy HasbiBaeT HeOOXOAMMOCTb €ro perucrpaumm B KayecTBe
nHAuBMAyanbHOro npeanpuHumarens (absay BTtopon nyHkta 1 crtateu 20), yto C ydyetom ctatbmn 2 K
Poccuiickon ®enepaummn 0 NnpeanpMHUMAaTenbCKon AesATEeNbHOCTU Kak CaMOCTOSATENbHON, OCYLLECTBASIEMOM
Ha CBOMW PUCK OEeATEeNbHOCTWU, HanpaBneHHOW Ha cucTtemaTudeckoe nonydyeHve npubbinn OT MOMb30BaHMUS
UMYLLEECTBOM, NPOOAXM TOBAPOB, BbIMNOMHEHUA paboT unu okasaHus YCrnyr, He COYeTaeTcs C pearbHbIM
XapakTepom  AesTenbHOCTM  apbuTpaXHOro  ynpaBnslowero  Kak — nuua, OCYLLECTBMAIOLLErO
NPeMyLLLECTBEHHO NYOMYHbIE DYHKLN.

[leiicTBys B pamkax CBOWX [AWNCKPELIMOHHbLIX MOSIHOMOYMI MpWU OMpedeneHun Tex WM MHbIX
TpeboBaHW W YCMNOBUIA OCYLLECTBIIEHUS] MPOGECCUOHANbHON AesTeNbHOCTU, UMelowen nybnvyHoe
3HayeHue, dedepanbHbll 3akoHodaTeNb BO BCAKOM Crydae [OIKeH WCXoduTb W3 HeobXoaMMOCTM
obecrneyeHnss HENPOTMBOPEYMBOrO PEryNMPOBaHUS] OTHOLLEHWIN B 9TON cdepe U, ycTaHaBNMBas arIeMeHThI
MpPaBOBOro cTaTyca apbuTPaXkHOro YrNpaBsoWero, y4uTbiBaTh, YTo NyGnNnYHble OYHKLUM, BO3NOXKEHHbIE HA
apOUTpaXXHOro YNPaBrsOLWEro, BhICTYNAT B KAYECTBE CBOEr0 poaa NpedenoB pacrnpoCTpPaHEeHWs! HA HEro
cTaTyca MHAUBMAYaNbHOro NpeanpuHuMaTens.

6. CornacHo nyHkTy 2 cTtatbm 45 ®epepanbHoro 3akoHa "O HecocToaTensHocTu (6GaHkpoTcTBe)"
3asiBMIEHHas caMoperynmpyemMasi opraHusaumsa obssaHa o6ecnevnTb CBOOGOAHbLIN JOCTYN 3aUHTEPECOBAHHbIX
N1y K MpOBEdEHWU0 npouedypbl oTbopa KaHaAuAaTypbl apbUTpaKHOro yYnNpaBfsOWEro, a peLlleHne o
BKIIOMEHUN apOUTpaXkHbIX YNpaBnslOWMX B CAUCOK KaHAMOATYP MPUHUMAETCS CaMOperynMpyemon
opraHu3aumen Ha KomnnervanbHol ocHoBe. [nisi Toro 4To6bl rapaHTUpoBaTb NPWU NPOBEOEHMU MPOLEAYPbI
oTbopa KaHAMAaTypbl apOUTPaXKHOro yNpaBnAlOWEro MNpaBa 3aMHTEPECOBAaHHLIX JML, Npexae BCero -
KpeanuTopoB, STUX HOPM HEAOCTATOUHO.

Mexgy Tem, kak ykasan KoHctuTyumoHHbin Cyn Poccuiickon ®epepaumm B NMoctaHoBneHun ot 24
despand 2004 roga Ne 3-I1 no geny o npoBepke KOHCTUTYLIMOHHOCTU OTAENbHbLIX MOMOXEHW cTaten 74 u
77 ®epepanbHoro 3akoHa "O6 akumoHepHbIX obwecTBax", B CUMY KOHCTUTYLMOHHbBIX NPUHLMMOB NPaBoOBOro
rocygapctBa W HEMNPUKOCHOBEHHOCTW YacTHOMW COBCTBEHHOCTM MpM 3awuTe UMYLLECTBEHHbIX Mpas,
3aTparnBaloLMX 3HAYUTENbHOE YUCMO CYOBHEKTOB 3KOHOMMYECKOW AesTenbHOCTW, BO3pacTaeT 3HadeHue
Haaexalumx 1puanYecKkmx npoueayp.

Mockonbky npouedypa otbopa apObUTpaxKHbIX YNPaBMAOLWMX CaMOPErynMpyemMon opraHusauunen
npegnonaraet obecneyeHne cBOOGOAHOrO AOCTyNa K HEl 3anHTEPECOBaHHbIX UL, YNOMSHYTbIX B MyHKTE 2
ctaTbun 45 depepanbHoro 3akoHa "O HecocTosiTeNbHOCTU (GaHKPOTCTBE)", perynMpoBaHue ee NpoBedeHus
He MOXeT ObITb MOMHOCTbIO MepefaHo caMoperynupyeMon opraHmsauun. NpusHaHve abs3aua BOCbMOro
nyHkta 1 ctatbn 20 PepepanbHoro 3akoHa "O HecocToATENbHOCTU (GAHKPOTCTBE)" HE MPOTMBOPEYALLUM
KoHctuTtyuumn Poccuickon ®egepaumnm He npenaTcTByeT heaepanbHOMY 3aKOHOAATEN0 COBEPLUEHCTBOBATL
3Ty npouenypy, ¢ Tem 4ToObl obecneynTb npasBa 3auHTEPECOBAHHbLIX FWL, U UCKIMIOYUTE BO3MOXHOCTb
3noynotpebneHMs npaBaMuM CO CTOPOHbl  OOJDKHOCTHbIX MWL, CamMOperynumpyembiX OpraHusauun
apOuTpaXKHbIX yNpaBnsitoLUX.

VMcxoas us n3noXeHHOro U pykoBOACTBYSACH YacTsiMU NepBOW U BTOpOMW cTaTbh 71, ctaTbsamn 72, 74,
75, 79 n 100 depepanbHOro KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHom Cyane Poccuiickon
®epepauun”, KoHctutyuuoHHein Cya Poccuinckon denepauumm

NOCTaHOBUIT.

1. MNpwusHaTe abs3ay BocbMoun nyHkTa 1 ctatbu 20 depepanbHoro 3akoHa "O HECOCTOATENbHOCTU
(6aHkpoTCTBE)", YCTaHaBNUBAKLWMN 00A3aHHOCTb apOMTPaXXHOro ynpasnstowero 6biTb YeHOM OAHOW 13
caMoperynvpyeMbiX OpraHu3auui apOuTpaXkHbIX YMNpaBhASOWMX B KayeCTBe YCMOBUS YTBEPXOEHVS B
OOMMKHOCTU apbuTpaXHOro YMnpaensAlOWEro MO pPeLeHno apbuTpakHoro cyda, He MpoTMBOpeYaLum
KoHcTutyumm Poccuickon depepauun.

2. Hactosiwee [locTaHOBNEHME OKOHYaATENbHO, HE MNOANEXUT 0O6XanoBaHWIo, BCTynaeTt B cCuUny
HemMmenrneHHO nocne npoBo3rnalleHnsd, Ll,eI7ICTByeT HenocpeacTtBeHHO U He Tpe6yeT noareepXxgeHua opyrumm
opraHamu " gOJmKHOCTHbIMU NMUaMN.

3. CornacHo cTtatbe 78 ®depepanbHOro KOHCTUTYLMOHHOro 3akoHa "O KoHcTutyuuoHHom Cygpe
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Poccuiickon ®epepaumn” HacTosiee MocTaHOBNEHNE MOANEXUT He3amenIMTeNbHOMY OnybrMKoBaHUO B
"Poccuiickon rasete" n "CobpaHun 3akoHogatenbctBa Poccuiickon depepaummn”. MNoctaHOBNEHNE OOIMKHO
ObITb onybnmMkoBaHO Takke B "BecTHuke KoHctutyumnoHHoro Cyaga Poccuiickon depepaummn”.

Ne 12-M

MNpencenatenbCTBYOLWNN -
cyaps KoHctutyunoHHoro Cyaa
Poccuiickon ®epepauuu
t0.0.PyakunH

Cyabm KoHctuTtyumoHHoro Cyaa
Poccuiickon ®epepauuu
H.C.boHaapb

. A.lNapxnes

A.J1.KoHoHOB
J1.0.KpacaBuukoBa
C.M.MapwvH

B.I".Ctpeko3oB

B.C.O63eeB

B.l.ApocnaBsues



